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Supreme Court of the United States 
 

1 [I will provide you with the facts and procedural history of the case.   
 

2 New York granted Robert R. Livingston and Robert Fulton the exclusive right of steam 
boat navigation on New York state waters. Livingston assigned to Ogden the right to 
navigate the waters between New York City and certain ports in New Jersey. 
 

3 Ogden (P) brought this lawsuit seeking an injunction to restrain Gibbons (D) from 
operating steam ships on New York waters in violation of his exclusive privilege. 
Ogden was granted the injunction and Gibbons appealed, asserting that his steamships 
were licensed under the Act of Congress entitled “An act for enrolling and licensing 
ships and vessels to be employed in the coasting trade and fisheries, and for regulating 
the same.” Gibbons asserted that the Act of Congress superseded the exclusive 
privilege granted by the state of New York. 
 

4 The Chancellor affirmed the injunction, holding that the New York law granting the 
exclusive privilege was not repugnant to the Constitution and laws of the United States, 
and that the grants were valid. Gibbons appealed and the decision was affirmed by the 
Court for the Trial of Impeachments and Correction of Errors, the highest Court of law 
and equity in the state of New York. The Supreme Court granted certiorari.] 
 

5 Mr. Chief Justice MARSHALL delivered the opinion of the Court, and, after stating the case, 
proceeded as follows: 
 

6 The appellant contends that this decree is erroneous, because the laws which purport to give 
the exclusive privilege it sustains, are repugnant to the constitution and laws of the United 
States. 
 

7 […] 
 

8 [Below, Marshall discusses the notion of strict construction and what that may mean.  
You may skip this section below if you do not want to read his argument or discussion 
on strict construction.] 
 



9 This instrument contains an enumeration of powers expressly granted by the people to their 
government. It has been said, that these powers ought to be construed strictly. But why ought 
they to be so construed? Is there one sentence in the constitution which gives countenance to 
this rule? In the last of the enumerated powers, that which grants, expressly, the means for 
carrying all others into execution, Congress is authorized "to make all laws which shall be 
necessary and proper" for the purpose. But this limitation on the means which may be used, is 
not extended to the powers which are conferred; nor is there one sentence in the constitution, 
which has been pointed out by the gentlemen of the bar, or which we have been able to 
discern, that prescribes this rule. We do not, therefore, think ourselves justified in adopting it. 
What do gentlemen mean, by a strict construction? If they contend only against that enlarged 
construction, which would extend words beyond their natural and obvious import, we might 
question the application of the term, but should not controvert the principle. If they contend 
for that narrow construction which, in support of some theory not to be found in the 
constitution, would deny to the government those powers which the words of the grant, as 
usually understood, import, and which are consistent with the general views and objects of the 
instrument; for that narrow construction, which would cripple the government, and render it 
unequal to the object for which it is declared to be instituted, and to which the powers given, as 
fairly understood, render it competent; then we cannot perceive the propriety of this strict 
construction, nor adopt it as the rule by which the constitution is to be expounded. As men, 
whose intentions require no concealment, generally employ the words which most directly and 
aptly express the ideas they intend to convey, the enlightened patriots who framed our 
constitution, and the people who adopted it, must be understood to have employed words in 
their natural sense, and to have intended what they have said. If, from the imperfection of 
human language, there should be serious doubts respecting the extent of any given power, it is 
a well settled rule, that the objects for which it was given, especially when those objects are 
expressed in the instrument itself, should have great influence in the construction. We know of 
no reason for excluding this rule from the present case. The grant does not convey power 
which might be beneficial to the grantor, if retained by himself, or which can enure solely to the 
benefit of the grantee; but is an investment of power for the general advantage, in the hands of 
agents selected for that purpose; which power can never be exercised by the people themselves, 
but must be placed in the hands of agents, or lie dormant. We know of no rule for construing 
the extent of such powers, other than is given by the language of the instrument which confers 
them, taken in connexion with the purposes for which they were conferred. 
 

10 [The commerce clause found in Article I, Section 8 is below.  Remember from 
McCulloch  that Article I, section 8 is the powers of Congress and Article I, section 9 is 
the limits of Congress.] 
 

11 The words are, "Congress shall have power to regulate commerce with foreign nations, and 
among the several States, and with the Indian tribes." 
 

12 [Below is a discussion of what commerce is.  Marshall argues against appellee’s 
interpretation of commerce.  He insists that commerce includes navigation.] 
 



13 The subject to be regulated is commerce; and our constitution being, as was aptly said at the 
bar, one of enumeration, and not of definition, to ascertain the extent of the power, it becomes 
necessary to settle the meaning of the word. The counsel for the appellee would limit it to 
traffic, to buying and selling, or the interchange of commodities, and do not admit that it 
comprehends navigation. This would restrict a general term, applicable to many objects, to one 
of its significations. Commerce, undoubtedly, is traffic, but it is something more: it is 
intercourse. It describes the commercial intercourse between nations, and parts of nations, in 
all its branches, and is regulated by prescribing rules for carrying on that intercourse. The mind 
can scarcely conceive a system for regulating commerce between nations, which shall exclude 
all laws concerning navigation, which shall be silent on the admission of the vessels of the one 
nation into the ports of the other, and be confined to prescribing rules for the conduct of 
individuals, in the actual employment of buying and selling, or of barter. 
 

14 [In paragraph NUMBER, Marshall states that if further proof is needed to show that 
the word commerce includes navigation, then they will look at the Constitution itself 
for that proof.  In paragraph NUMBER, Marshall states he will use a rule of 
construction to make his point.  A rule of construction is a tool for interpreting words.  
It allows a judge to construct the meaning of a word.  The ellipsis that follows cuts out 
multiple paragraphs of Marshall showing the framer’s intent to include navigation in 
the word commerce.] 
 

15 If the opinion that "commerce" as the word is used in the constitution, comprehends 
navigation also, requires any additional confirmation, that additional confirmation is, we think, 
furnished by the words of the instrument itself. 
 

16 It is a rule of construction, acknowledged by all, that the exceptions from a power mark its 
extent; for it would be absurd, as well as useless, to except from a granted power, that which 
was not granted — that which the words of the grant could not comprehend. If, then, there are 
in the constitution plain exceptions from the power over navigation, plain inhibitions to the 
exercise of that power in a particular way, it is a proof that those who made these exceptions, 
and prescribed these inhibitions, understood the power to which they applied as being granted. 
 

17 […] 
 

18 [Marshall reaffirms his decision that navigation is included in the term commerce.  In 
the following paragraph, Marshall asks the question: WHERE can the commerce 
clause power go?] 
 

19 The word used in the constitution, then, comprehends, and has been always understood to 
comprehend, navigation within its meaning; and a power to regulate navigation, is as expressly 
granted, as if that term had been added to the word "commerce." 
 

20 To what commerce does this power extend? The constitution informs us, to commerce "with 
foreign nations, and among the several States, and with the Indian tribes." 
 



21 [Where does commerce extend to: inside and outside a state’s borders or only outside 
the borders of the state?  If it goes inside, does it affect commerce that is completely 
internal to the state (intrastate commerce)?  Ultimately then, how many states are 
needed to regulate commerce under the commerce clause?]   
 

22 The subject to which the power is next applied, is to commerce "among the several States." 
The word "among" means intermingled with. A thing which is among others, is intermingled 
with them. Commerce among the States, cannot stop at the external boundary line of each 
State, but may be introduced into the interior. 
 

23 It is not intended to say that these words comprehend that commerce, which is completely 
internal, which is carried on between man and man in a State, or between different parts of the 
same State, and which does not extend to or affect other States. Such a power would be 
inconvenient, and is certainly unnecessary. 
 

24 [Now that we know WHERE the commerce power can go, then WHAT is the 
commerce power exactly?] 
 

25 We are now arrived at the inquiry — What is this power? 
 

26 It is the power to regulate; that is, to prescribe the rule by which commerce is to be governed. 
This power, like all others vested in Congress, is complete in itself, may be exercised to its 
utmost extent, and acknowledges no limitations, other than are prescribed in the constitution. 
These are expressed in plain terms, and do not affect the questions which arise in this case, or 
which have been discussed at the bar. If, as has always been understood, the sovereignty of 
Congress, though limited to specified objects, is plenary [full or unlimited] as to those objects, 
the power over commerce with foreign nations, and among the several States, is vested in 
Congress as absolutely as it would be in a single government, having in its constitution the 
same restrictions on the exercise of the power as are found in the constitution of the United 
States. The wisdom and the discretion of Congress, their identity with the people, and the 
influence which their constituents possess at elections, are, in this, as in many other instances, 
as that, for example, of declaring war, the sole restraints on which they have relied, to secure 
them from its abuse. They are the restraints on which the people must often rely solely, in all 
representative governments. 
 

27 [What does the paragraph below say about the nature of a waterway sandwiched 
between one or more states?] 
 

28 The power of Congress, then, comprehends navigation, within the limits of every State in the 
Union; so far as that navigation may be, in any manner, connected with "commerce with 
foreign nations, or among the several States, or with the Indian tribes." It may, of consequence, 
pass the jurisdictional line of New-York, and act upon the very waters to which the prohibition 
now under consideration applies. 
 

29 […] 
 



30 [What about the argument below that questions the powers of the states to regulate 
commerce as well?  What about the 10th Amendment?  Can the federal government and 
the state government co-exist and regulate commerce together?] 
 

31 […]  The sole question is, can a State regulate commerce with foreign nations and among the 
States, while Congress is regulating it? 
 

32 […] In argument, however, it has been contended, that if a law passed by a State, in the exercise 
of its acknowledged sovereignty, comes into conflict with a law passed by Congress in 
pursuance of the constitution, they affect the subject, and each other, like equal opposing 
powers. 
 

33 But the framers of our constitution foresaw this state of things, and provided for it, by 
declaring the supremacy not only of itself, but of the laws made in pursuance of it. The nullity 
of any act. 211*211 inconsistent with the constitution, is produced by the declaration, that the 
constitution is the supreme law. The appropriate application of that part of the clause which 
confers the same supremacy on laws and treaties, is to such acts of the State Legislatures as do 
not transcend their powers, but, though enacted in the execution of acknowledged State 
powers, interfere with, or are contrary to the laws of Congress, made in pursuance of the 
constitution, or some treaty made under the authority of the United States. In every such case, 
the act of Congress, or the treaty, is supreme; and the law of the State, though enacted in the 
exercise of powers not controverted, must yield to it. 
 

34 […] 
 

35 [Below is Marshall’s concluding thoughts on the case.] 
 

36 Powerful and ingenious minds, taking, as postulates, that the powers expressly granted to the 
government of the Union, are to be contracted by construction, into the narrowest possible 
compass, and that the original powers of the States are retained, if any possible construction 
will retain them, may, by a course of well digested, but refined and metaphysical reasoning, 
founded on these premises, explain away the constitution of our country, and leave it, a 
magnificent structure, indeed, to look at, but totally unfit for use. They may so entangle and 
perplex the understanding, as to obscure principles, which were before thought quite plain, and 
induce doubts where, if the mind were to pursue its own course, none would be perceived. In 
such a case, it is peculiarly necessary to recur to safe and fundamental principles to sustain 
those principles, and, when sustained, to make them the tests of the arguments to be examined. 
 

37 [Decree is similar to the disposition.] 
 

38 DECREE. 
 



39 This cause came on to be heard on the transcript of the record of the Court for the Trial of 
Impeachments and Correction of Errors of the State of New-York, and was argued by counsel. 
On consideration whereof, this Court is of opinion, that the several licenses to the steam boats 
the Stoudinger and the Bellona, to carry on the coasting trade, which are set up by the 
appellant, Thomas Gibbons, in his answer to the bill of the respondent, Aaron Ogden, filed in 
the Court of Chancery for the State of New-York, which were granted under an act of 
Congress; passed in pursuance of the constitution of the 240*240 United States, gave full 
authority to those vessels to navigate the waters of the United States, by steam or otherwise, for 
the purpose of carrying on the coasting trade, any law of the State of New-York to the contrary 
notwithstanding; and that so much of the several laws of the State of New-York, as prohibits 
vessels, licensed according to the laws of the United States, from navigating the waters of the 
State of New-York, by means of fire or steam, is repugnant to the said constitution, and void. 
This Court is, therefore, of opinion, that the decree of the Court of New-York for the Trial of 
Impeachments and the Correction of Errors, affirming the decree of the Chancellor of that 
State, which perpetually enjoins the said Thomas Gibbons, the appellant, from navigating the 
waters of the State of New-York with the steam boats the Stoudinger and the Bellona, by steam 
or fire, is erroneous, and ought to be reversed, and the same is hereby reversed and annulled: 
and this Court doth further DIRECT, ORDER, and DECREE, that the bill of the said Aaron 
Ogden be dismissed, and the same is hereby dismissed accordingly. 

 


