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1 MARSHALL, Ch. J., delivered the opinion of the court. 
 

2 In the case now to be determined, the defendant, a sovereign state [Maryland], denies the 
obligation of a law enacted by the legislature of the Union [United States], and the plaintiff 
[McCulloch, head of the Baltimore Branch of the United States Bank], on his part, contests the 
validity of an act which has been passed by the legislature of that state [the defendant, state of 
Maryland]. The constitution of our country, in its most interesting and vital parts, is to be 
considered; the conflicting powers of the government of the Union and of its members, as 
marked in that constitution, are to be discussed; and an opinion given, which may essentially 
influence the great operations of the government. No tribunal can approach such a question 
without a deep sense of its importance, and of the awful responsibility involved in its decision. 
But it must be decided peacefully, or remain a source of hostile legislation, perhaps, of hostility 
of a still more serious nature; and if it is to be so decided, by this tribunal alone can the decision 
be made. On the supreme court of the United States has the constitution of our country 
devolved this important duty. 
 

3 The first question made in the cause is — has congress power to incorporate a bank?  
 

4 [… I removed a few paragraphs in which Marshall explains the importance of this case 
and that whatever decision he makes, he does not make lightly but rather very carefully.  
Then Marshall describes how difficult it was to pass the federal law incorporating 
federal banks.] 
 

5 [The next two paragraphs will speak about the U.S. Constitution’s source of power, 
which from Marbury  we know is the people.  Here, Chief Justice Marshall further 
explains this concept.] 
 



6 In discussing this question, the counsel for the state of Maryland have deemed it of some 
importance, in the construction of the constitution, to consider that instrument, not as 
emanating from the people, but as the act of sovereign and independent states. The powers of 
the general government, it has been said, are delegated by the states, who alone are truly 
sovereign; and must be exercised in subordination to the states, who alone possess supreme 
dominion. It would be difficult to sustain this proposition. The convention which framed the 
constitution was indeed elected by the state legislatures. But the instrument, when it came from 
their hands, was a mere proposal, without obligation, or pretensions to it. It was reported to the 
then existing congress of the United States, with a request that it might "be submitted to a 
convention of delegates, chosen in each state by the people thereof, under the recommendation 
of its legislature, for their assent and ratification." This mode of proceeding was adopted; and 
by the convention, by congress, and by the state legislatures, the instrument was submitted to 
the people. They acted upon it in the only manner in which they can act safely, effectively and 
wisely, on such a subject, by assembling in convention. It is true, they assembled in their several 
states — and where else should they have assembled? No political dreamer was ever wild 
enough to think of breaking down the lines which separate the states, and of compounding the 
American people into one common mass. Of consequence, when they act, they act in their 
states. But the measures they adopt do not, on that account, cease to be the measures of the 
people themselves, or become the measures of the state governments. 
 

7 […]  
 

8 [The paragraph below deals with the allocation of powers in the U.S. Constitution.  An 
enumerated power is specifically listed whereas an implied power is not listed but you 
can see it if you “read between the lines.”] 
 

9 This government is acknowledged by all, to be one of enumerated powers. The principle, that it 
can exercise only the powers granted to it, would seem too apparent, to have required to be 
enforced by all those arguments, which its enlightened friends, while it was depending before 
the people, found it necessary to urge; that principle is now universally admitted. But the 
question respecting the extent of the powers actually granted, is perpetually arising, and will 
probably continue to arise, so long as our system shall exist. In discussing these questions, the 
conflicting powers of the general and state governments must be brought into view, and the 
supremacy of their respective laws, when they are in opposition, must be settled. 
 

10 [The paragraph below discusses the Supremacy Clause.] 
 



11 If any one proposition could command the universal assent of mankind, we might expect it 
would be this — that the government of the Union, though limited in its powers, is supreme 
within its sphere of action. This would seem to result, necessarily, from its nature. It is the 
government of all; its powers are delegated by all; it represents all, and acts for all. Though any 
one state may be willing to control its operations, no state is willing to allow others to control 
them. The nation, on those subjects on which it can act, must necessarily bind its component 
parts. But this question is not left to mere reason: the people have, in express terms, decided it, 
by saying, "this constitution, and the laws of the United States, which shall be made in 
pursuance thereof," "shall be the supreme law of the land," and by requiring that the members 
of the state legislatures, and the officers of the executive and judicial departments of the states, 
shall take the oath of fidelity to it. The government of the United States, then, though limited in 
its powers, is supreme; and its laws, when made in pursuance of the constitution, form the 
supreme law of the land, "anything in the constitution or laws of any state to the contrary 
notwithstanding." 
 

12 [In the paragraph below, Marshall argues that the framers of the Constitution intended 
there to be implied powers alongside enumerated powers.] 
 

13 Among the enumerated powers, we do not find that of establishing a bank or creating a 
corporation. But there is no phrase in the instrument which, like the articles of confederation, 
excludes incidental or implied powers; and which requires that everything granted shall be 
expressly and minutely described. Even the 10th amendment, which was framed for the 
purpose of quieting the excessive jealousies which had been excited, omits the word 
"expressly," and declares only, that the powers "not delegated to the United States, nor 
prohibited to the states, are reserved to the states or to the people;" thus, leaving the question, 
whether the particular power which may become the subject of contest, has been delegated to 
the one government, or prohibited to the other, to depend on a fair construction of the whole 
instrument. The men who drew and adopted this amendment had experienced the 
embarrassments resulting from the insertion of this word in the articles of confederation, and 
probably omitted it, to avoid those embarrassments. A constitution, to contain an accurate 
detail of all the subdivisions of which its great powers will admit, and of all the means by which 
they may be carried into execution, would partake of the prolixity of a legal code, and could 
scarcely be embraced by the human mind. It would, probably, never be understood by the 
public. Its nature, therefore, requires, that only its great outlines should be marked, its 
important objects designated, and the minor ingredients which compose those objects, be 
deduced from the nature of the objects themselves. That this idea was entertained by the 
framers of the American constitution, is not only to be inferred from the nature of the 
instrument, but from the language. Why else were some of the limitations, found in the 9th 
section of the 1st article, introduced? It is also, in some degree, warranted, by their having 
omitted to use any restrictive term which might prevent its receiving a fair and just 
interpretation. In considering this question, then, we must never forget that it is a constitution 
we are expounding. 
 



14 [When you see the words incorporate, Marshall means the act of making a corporation.  
For Marshall, the idea of incorporation is identical to creating a bank.  Use 
incorporation and creating a bank interchangeably.  In the paragraph below, Marshall 
discusses that although Congress has both enumerated and implied powers, it must 
also have a means or vehicle to see those powers come to fruition.] 
 

15 Although, among the enumerated powers of government, we do not find the word "bank" or 
"incorporation," we find the great powers, to lay and collect taxes; to borrow money; to 
regulate commerce; to declare and conduct a war; and to raise and support armies and navies. 
The sword and the purse, all the external relations, and no inconsiderable portion of the 
industry of the nation, are intrusted to its government. It can never be pretended, that these 
vast powers draw after them others of inferior importance, merely because they are inferior. 
Such an idea can never be advanced. But it may with great reason be contended, that a 
government, intrusted with such ample powers, on the due execution of which the happiness 
and prosperity of the nation so vitally depends, must also be intrusted with ample means for 
their execution. The power being given, it is the interest of the nation to facilitate its execution. 
It can never be their interest, and cannot be presumed to have been their intention, to clog and 
embarrass its execution, by withholding the most appropriate means. Throughout this vast 
republic, from the St. Croix to the Gulf of Mexico, from the Atlantic to the Pacific, revenue is 
to be collected and expended, armies are to be marched and supported. The exigencies of the 
nation may require, that the treasure raised in the north should be transported to the south, that 
raised in the east, conveyed to the west, or that this order should be reversed. Is that 
construction of the constitution to be preferred, which would render these operations difficult, 
hazardous and expensive? Can we adopt that construction (unless the words imperiously 
require it), which would impute to the framers of that instrument, when granting these powers 
for the public good, the intention of impeding their exercise, by withholding a choice of 
means? If, indeed, such be the mandate of the constitution, we have only to obey; but that 
instrument does not profess to enumerate the means by which the powers it confers may be 
executed; nor does it prohibit the creation of a corporation, if the existence of such a being be 
essential, to the beneficial exercise of those powers. It is, then, the subject of fair inquiry, how 
far such means may be employed. 
 

16 […] 
 

17 [Marshall begins to distinguish the enumerated powers of Congress like making war 
and levying taxes from the implied power of incorporation.  Think, what distinction is 
Marshall making?] 
 



18 The power of creating a corporation, though appertaining to sovereignty, is not, like the power 
of making war, or levying taxes, or of regulating commerce, a great substantive and 
independent power, which cannot be implied as incidental to other powers, or used as a means 
of executing them. It is never the end for which other powers are exercised, but a means by 
which other objects are accomplished. No contributions are made to charity, for the sake of an 
incorporation, but a corporation is created to administer the charity; no seminary of learning is 
instituted, in order to be incorporated, but the corporate character is conferred to subserve the 
purposes of education. No city was ever built, with the sole object of being incorporated, but is 
incorporated as affording the best means of being well governed. The power of creating a 
corporation is never used for its own sake, but for the purpose of effecting something else. No 
sufficient reason is, therefore, perceived, why it may not pass as incidental to those powers 
which are expressly given, if it be a direct mode of executing them. 
 

19 [In paragraph 22, Marshall finally gets to the argument supporting Congress’ power to 
incorporate a bank.  He looks to the Necessary and Proper Clause in Article I, sec. 8.] 
 

20 But the constitution of the United States has not left the right of congress to employ the 
necessary means, for the execution of the powers conferred on the government, to general 
reasoning. To its enumeration of powers is added, that of making "all laws which shall be 
necessary and proper, for carrying into execution the foregoing powers, and all other powers 
vested by this constitution, in the government of the United States, or in any department 
thereof."  
 

21 […] 
 

22 But the argument on which most reliance is placed, is drawn from that peculiar language of this 
clause. Congress is not empowered by it to make all laws, which may have relation to the 
powers conferred on the government, but such only as may be "necessary and proper" for 
carrying them into execution. The word "necessary" is considered as controlling the whole 
sentence, and as limiting the right to pass laws for the execution of the granted powers, to such 
as are indispensable, and without which the power would be nugatory. That it excludes the 
choice of means, and leaves to congress, in each case, that only which is most direct and 
simple. 
 

23 [I removed a paragraph where Marshall argues that words have more than one meaning 
and the word “necessary” is no different.  He also finds the word “necessary” in a 
different part of the Constitution and argues that even the use of the word necessary in 
that part of the Constitution is different from the “necessary” in Article I, sec. 8.  
Ultimately, Marshall reminds us that the goal is to construct what the word “necessary” 
means so we need to look at “the subject, the context, [and] the intention of the person 
using them...” to find the meaning behind “necessary.”] 
 

24 […] 
 



25 [Marshall then starts to show us that necessary does not mean just enough to get the 
job done.  He argues that if it did, it would simply tie Congress’ hands to accomplish 
anything.  He then applies this definition of necessary to Congress’ other powers to 
show why this interpretation does not work.] 
 

26 [In paragraph 26, Marshall argues that the Necessary and Proper Clause is not a limit 
but an enlargement of Congress’ powers for two reasons.] 
 

27 We think so for the following reasons: 1st. The clause is placed among the powers of congress, 
not among the limitations on those powers. 2d. Its terms purport to enlarge, not to diminish 
the powers vested in the government. It purports to be an additional power, not a restriction 
on those already granted. No reason has been, or can be assigned, for thus concealing an 
intention to narrow the discretion of the national legislature, under words which purport to 
enlarge it. […] If, then, their intention had been, by this clause, to restrain the free use of means 
which might otherwise have been implied, that intention would have been inserted in another 
place, and would have been expressed in terms resembling these. "In carrying into execution 
the foregoing powers, and all others," &c., "no laws shall be passed but such as are necessary 
and proper." Had the intention been to make this clause restrictive, it would unquestionably 
have been so in form as well as in effect. 
 

28 […] 
 

29 [In paragraphs 30 & 32,  Marshall speaks about Congress’ choice on picking a means.] 
 

30 We admit, as all must admit, that the powers of the government are limited, and that its limits 
are not to be transcended, But we think the sound construction of the constitution must allow 
to the national legislature that discretion, with respect to the means by which the powers it 
confers are to be carried into execution, which will enable that body to perform the high duties 
assigned to it, in the manner most beneficial to the people. Let the end be legitimate, let it be 
within the scope of the constitution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with the letter and spirit of the 
constitution, are constitutional. 
 

31  […] 
 

32 If a corporation may be employed, indiscriminately with other means, to carry into execution 
the powers of the government, no particular reason can be assigned for excluding the use of a 
bank, if required for its fiscal operations. To use one, must be within the discretion of congress, 
if it be an appropriate mode of executing the powers of government. That it is a convenient, a 
useful, and essential instrument in the prosecution of its fiscal operations, is not now a subject 
of controversy.  
 

33 […] 
 

34 After the most deliberate consideration, it is the unanimous and decided opinion of this court, 
that the act to incorporate the Bank of the United States is a law made in pursuance of the 
constitution, and is a part of the supreme law of the land. 
 



35 […] 
 

36 It being the opinion of the court, that the act incorporating the bank is constitutional; and that 
the power of establishing a branch in the state of Maryland might be properly exercised by the 
bank itself, we proceed to inquire — 
 

37 [In the second half of the opinion, Marshall seeks to inquire “whether the state of 
Maryland may, without violating the constitution, tax that [bank] branch.”  The answer 
is no, the states cannot try to hinder the means in which Congress exercises its powers.] 

 


